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rood ones mn eve ry otate Legislature as in the State Supreme Court 
nd that as “the law 1s not an exact science,” and as “‘very few of the mem 
bers of the Appellate Courts, whether National or State, have been pre 
pared tor their positions by a liberal education” (this latter statement 1 
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» In Watt v. The Atlantic Safe Deposit & Trust Co., opinion by Trench 
ard, |., it is held that, generally peaking, the ultimate lability for the 
funeral expenses of the wife. as between the husband and the wife’s estate, 
rests upon the husband if he is solvent, and if he pays the expenses, he 
cannot recover agaist the wife’s estate: but where the wife by will direct 

the pa ment of her funes 
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} ] 1 on . 
expenses out of her estate, the ultimate In bility 


will tall upon her estate rather than upon the husband, and he is entitled 
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DECLARATORY JUDGMENTS Q 


tory judgment,” so called, is not a part of our common law, it is probable 
that few understand just what is meant by that term. 

The purpose hereof is to briefly explain what is meant by the term 
“declaratory judgment,” and call attention to a few of its advantages, 
both to the public and the profession. Those who wish to go into the sub- 
ject more fully are referred to the able brief by edwin M. Borchard, Pro 
fessor of Law, Yale University, submitted to the Committee on the Judi- 
ciary, United Stat nate, in 1919, In support of the bill (S. 5304) to 
authorize Federal Courts to render declaratory judgments. 

We have in Minnesota two classes of judgments, namely: Iirst, ex 
ecutory or coercive ; and, second, constitutive or investitive 

Judgments of the first class are based on some past violation of right 
or an immediatel, threatened violation thereof which will result in irre- 
parable injury, that is, injury not compensated by money damages, and 
they are followed by coercion. [Tor instance, damages are awarded against 
t party, or he 1s commanded to do or refrain from doing something. If 
he disobeys the mandate of the judgment he may be coerced by execution, 
ontempt proceedings, ete. 

lhe second class of judgments effect same change of status and con- 
stitute a source of new jural relations, but in their simplest form they 
order nothing to be done—are not coercive. Among such judgments are 
order and decrees admitting wills, determining descent of property, ap- 
pointing guardians and receivers, dissolving and annulling marriages, and 
adjudications in bankruptey. These judgments, like executory judgments, 
are based upon some past act or condition, and involve rights and duties 
but neither class are strictly declaratory 

Declaratory judgments, on the other hand, do not presuppose a legal 


wrong, nor are they followed by coercive relief as they simply declare a 
right, duty, relation, immunity, disability, et In the language of Prof 
Borchard: “Their distinctive characteristic lies in the fact that they con- 


stitute merely an authentic confirmation of already existing relations.” 

It is well settled that “equity will not interfere for the purpose of 
declaring rights to prevent a possible controversy which has not yet 
arisen 

It is equally well settled that our present system of jurisprudence 
furnishes no means whereby a party to a contract may obtain an authori 
tative construction of the contract for his guidance except by breaching it 
and submitting himself to damages, and this is especially true if it in 
volves any question of fact. 

The absurdity and gross injustice of this rule is aptly illustrated by 
the recent case of Dreiser v. John Lane ( o., 171 i ae 605, decided 
in 1918. ‘The parties had entered into a contract providing for the publi- 
cation of plaintiff's book on a royalty basis. A certain society for the pre- 
vention of vice claimed that the book was obscene, and threatened criminal 
prosecution. The parties submitted to the court upon an agreed state of 
fact the question as to whether the book was obscene, but the Court held 
that it was not a proper matter for judicial determination on voluntary 
submission. 

That both Legislatures and Courts are drifting away from these ab- 
surd and unjust Judge-made rules is evidenced by the recent enactments 
and decisions hereinafter mentioned. 
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Space will not permit tracing the history of the declaratory judgment ¥ 
Suffice it to say that its origin is in the Roman law, and from this source 
it later found its way into other parts of Europe. In various forms 1t has 
been in use in different countries about as follows: In Scotland, tor 400 
yeal n Ilrance, for several centuries; in england, since 1852; 1n Ger 
many, since 1877; in India, since 1859; and from various dates since 1553, 
n Australia, New Zealand, Queensland, Ontario, British Columbia, Manl- 
toba and other Canadian Provinces. It was in use in Italy during the 
es, and in modern times in Spain and Spanish America 
he I nel h Courts were ve ted with powe! to render declaratory 
nactments in terms or by statutes authorizing court rules 
ind lou ort torm 1} Act of 1852 1 i follows <> 
lb en to objection on the sround that a | 
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Court to make binding declaration t right without granting 
( elie f 
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pro din hall be open to objection on the ground 
ratory judgement is sought thereby, and the court may 
leclarations of right whether any consequential relief 
d, or not 
e of 1863 follow 
on of the high Court, any person claiming to be inte 
d, will or other instrument, may apply by original sum 
ination of any question of construction arising unde 
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{ net n 1Olg 5 {04 ) ifter the enact ’ | 
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of possession and oc¢ upancy and included personal property by the enact 
ment of a statute authorizing any person claiming an interest in real or 
personal property to bring an action against any person claiming adverse 
ly to determine such adverse claim and clear the title. 

(Jur action to determine adverse claim was at first limited to a plain 
tiff in possession of real property, but was later extended to unoccupied 
land | have never been able to understand the reason for these limita 
tions, not why the ction should not be also applied to pel onal property 
The Connecticut statute is a great improvement upon our statute, and ours 
has proven so convenient and effective that no one would think of repeal 


ing it 

(Jur statute authorizing the registration of land under the Torrens 
ystem is another illustration of the use of a declaratory judgment. The 
(Court determines all interests, claims and hens affecting the land, includ 


ing mechanics’ liens of record, but it grants no consequential relief unles 


the direction to the registrar may be termed such. ‘Thus a mechanic’s hen 
may be adjudged against the land, but it cannot be foreclosed in the regi 
tration proceeding 

In at least three cases our supreme court has sustained declaratory re 
hef though in neither case is the principle of the declaratory judgment di 
ussed as such. | refer to Fitzpatrick v. Simonson, Porten v. Peterson, 
and Shingerland v. Slingerland. In the litzpatrick case the Court sustained 
a judgment as final which determines title to real property by descent un 
der law 1&97, ¢. 157, though the judgment was purely declaratory and 
granted no consequential relief. In the Slingerland case the plaintiff, was 
permitted to maimtain an action to cancel an antenuptial contract although 


the defendant had taken no affirmative action, and though the plaintiff's 
inchoate dower right might never vest. The Court say 

Courts are established, and law and equity administered, for the 
purpose of justice in the adjustment of differences between man and man 

In addition it would seem that now, while the parties to the instru 

ment are alive and capable of testifying fully to the facts, 1 the appropri 
ate time for the adjustment of the controve 

Certainly the above statement cannot suc ully be controverted, 
and yet we know that this “appropriate time” consideration h not been 
ufficient to induce Courts to grant declaratory rehef 

the Porten case was an action for specific performance of an oral 
land contract, which was demed by the defendant Phe plamtitf was 
In po ion, but not having made all required payments w not im 
position to demand poche perlormanc lhe question involved was 
whether under such circumstances he could have his equitable title adju 
dicated. ‘The ¢ rt 13g Minn. 155): “We tind no case directly 
point.” At page 156 the Court quotes the last part of the above quotation 
from the Shneerland case, and among other things sa “There as here 


the only etfect of the decree was to determine the right 


Phe logical reasoning and the yust and salutary results reached 1 
these two cases are not supported by the reported cas \t least, as 
tated by Justice Dibell in the Porten case, | tind no case directly im point 


Nor do | find any case holding the declaratory rehef alone may be granted 


independent of statute 
There is scarcely any limit to the questions concerning which declara 
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tions would be most useful in the administration of justice. Any one de v 
Iring more specific enumeration will do well to consult a digest of the 

many reported English cases. That the declaratory judgment has become 

most usetul in England is proven by the fact that 66 per cent of the re 

ported cases in the second chancery division in 1917 were declaration 

Concerning the uses of the declaratory judgment | quote from Prof 

Borchard as follows 


\s a measure of preventive justice, the declaratory judgment prob 


ibly has its greatest efficacy. It is designed to enable parties to ascertain 
ind establish their legal relations so as to conduct themselves accordingly, 
nd thus to avoid the necessity of future litigation It is further de- 
ened to enable trustees, executors, receivers, and others who act in a let 
fiduciary capacity and whose proper execution of such trusts is a matter of [ 
public as well as private interest, to obtain authoritative advice and guid- 
ance in the performance of their duties.” 
he enactment of a statute vesting our District Courts and the Su 
Court with power to grant declaratory relief would only be an ex 
tension of the principle involved in our action to determine adverse claims 
ind in our registration of land titles, and recognized in the decisions of the 
Slingerland and Porten cases above mentioned 
he principle of the declaratory judgment was unanimously indorsed 
by the State Bar Association at its recent meeting; and that it will be in 
sed and appreciated by the people of this State as a convenient and ef 
f vel ns of adjusting controversies between man and man ts proven 
by the experience of England and a large part of the civilized world. Again 
| te rom Prof r Borchard as follows 
pri itv, 1S Capacity to serve 1n port int ends of corrective jus- 
t legal hostilities, its utility in deciding many questions which 
be brought to judicial cognizance, its efficacy 1n removing un- 
( relations before they have ripened into a cause of ac 
t efulness as an instrument of preventive justice, a field 
lly begun to be cultivated in thi yuntry, commend the dec 
ent to the earnest attention of the American Bar and of the 
nail erve 
SHALL THE GRAND JURY BE ABOLISHED? 
entury ago certain States found a simpler and safer way of 
iz a person of felony than through grand jury procedure, and for 
mat years the grand jury has not been used at all in a majority of the 
. been used o1 for strictly inquisitorial purposes, to which it in. 
ed 
[he rival procedure is simply thi that arrest shall be made by war 
rant of a Court, based upon a sworn complaint, in the case of felony just 
e of misdemeanor Then, in felony cases, instead of proceed- 


ng directly to trial, a preliminary examination of witnesses is had before 


modernized and reformed procedure affords the suspected per- 
Court, right at the outset, instead of subjecting him to a star 


~ t 17 
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chamber proceeding. This method 1s not only better for the suspect, but it 
is better for the State. The prima facte case made out by the complaint 
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must be supported by evidence adduced in a contentious hearing before the 
State will assume the cost of trial in a regular Criminal Court. ‘The great- 
est advantage to the State lies in the fact that the People’s witnesses are 
questioned and put on record while their memories are still fresh and be 
fore they have been reached by the accused. 

If it is a clear case of guilty the preliminary examination is likely to 
be waived by both State and respondent, the magistrate consenting. If the 
respondent is afraid that his witnesses will leave or be tampered with, he 
can insist upon taking their testimony forthwith, and the record can be 
used in the subsequent trial. More frequently the State resorts to this 
practice 

If after the preliminary examination the magistrate finds that the of- 
fense has been committed and that there is probable cause for believing 
that the accused is guilty thereof, he so records his finding and enters an 
order requiring the accused to be committed for appearance at the next 
term of the Criminal Court, for trial. His return to this Court embodies 
the complaint and warrant. The only other technical step in accusation 1s 
the filing by the prosecutor of a pleading called an information, in the 
Criminal Court, and its reading before the accused is asked to plead guilty 
or not guilty 

Phat is the simple, straightforward, modern way by which persons 
suspected of felonious crime are subjected to trial in a majority of the 
states of the Union. It protects the rights of the State and of the accused 
and makes a direct and inexpensive route to the trial court. 

Now here is a curious fact. This method of having a preliminary 
examination before a magistrate in cases of felony, though not r¢ quired by 
law, is so sensible and simple that it has come into use in this State, and in 
the City of Chicago it has been for a long time the accustomed route. In 
Chicago the Municipal Court judge takes a complaint for felony just as 
for misdemeanor. But he has no jurisdiction to try for felony. He can 
only hold the preliminary examination. After holding the examination, if 
probable cause is found, he must bind the respondent over, not to the Crim 
inal Court, but to the grand jury 

The work of investigating and preparing the case for trial has all been 
done, and by a more competent, fair and responsible power than the grand 
jury, but still, owing to our archaic constitution, the case must go to the 


( 
] 
l 


grand jury) 

(his is our authority for saying, that in g99 cases out of every 1,000, 
the grand jury cannot do anything to promote the conviction of the guilty, 
but can be the means, active or passive, for greatly injuring the prosecution 

There should be a preliminary examination in open court before a 
magistrate with the respondent present in every felony case, unless the 
matter of guilt be so undemiable as to justify a Waive! In Chicago there 
usually is such a preliminary examination 

\nd when there is such an examination there can be no good in going 
through the idle ceremony of ex parte investigation some time later at an 
other part of the city before another body, the grand jury. 

It is not merely that the unnecessary use of the grand jury is a waste 
of money. It is ten thousand times worse than that. Every step in the 


proceeding to punish for crime furnishes an opportunity for the accused 
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WRIGHT-GINSBERG CO. V. SHOEN SILK MFG. CO T5 


WRIGHT-GINSBERG CO. v. SHOEN SILK MFG. CO. 


(Hudson Circuit Court, Nov. 27, 1920) 
{ttachment—loreign Corporation a Defendant but not Revealed by Search 
Relief Against Bond of Defendant 
Case of Edmund Wright-Ginsberg Co. against Carl Schoen Silk Man 
ufacturing Co. In attachment. On motion to discharge and cancel bond 
of defendant to plaintifl 
Messrs. Bilder & Bilder for Plamtitt 
Messrs. Wall, Haight, Carey & Hartpence for Defendan 


CAMPBELL, J.: Defendant gave bond to plaintiff under subdivision 
t of Section 17 of the Attachment Act and entered a gencral appearance, 
whereupon, under the statute, an order was made setting aside the at 
tachment and discharging defendant's real and personal property there 
from 


lhe presen pplication ] lor the di charg and cancellation of the 
bond given by defendant as aforesaid upon the ground that it now appe 
that the attachment should not have issued, because the defendant at the 
time was a foreign corporation authorized to do busine in this State, al 
though this was not disclosed by a search at the office of the Secretary of 
State, because of a change of the corporate name of defendant in the State 
of its domiucil hich had not been noted on the records of the Secretary of 
cil 
neral appearance having been entered, the defendant 1s not en 
titled to have the writ quashed, but the tion proceeds as if commenced 
by summons; but where the writ improperly issues, the defendant, even 
after general appearance, is entitled to have its property rel d from the 
lien thereo! lhe bond in question now merely stands in place f th 
property attached to answer plaintiff's demands under the 
(onceded [see “Note | the rit mproviden id 
ment defendan titled to rehet a inst its bond the same 
cn ! ( ld be to have 1 propel rele | had tl bon wot beer 
riven 
Defendant may, therefore, have its order discharg1 bond 
[} le piTOR The following are the authorities relied upon | lefendant’ 
ittorne to secure relief from the bond 
| \ttachment Act, 1901, 1 Comp stat mp. 1320: Section ¢ ( rporatiot 
Act Comp. Stat., p. 1657; P. L. 1916, Chap. 243, p. 507; Sect I Subdiv. IN 
Attachment Act. 1901, I Comp. Stat., p. 141; Paul Delanev Co. \ loseph Freedmat 
Co., 108 Atl. Rep. 435; Heckscher v. Trotter, 48 N. J. Law 419; Me Richard 
on, 65 N. J. Lav gt: Sullivan v. Moffat. 68 N. J. Law 211: Cord v. Newlin, 7! 
N. }. Laws Gailson \ Appleby, 8o N. J. Law | Grover v. Wor vard, 109 
Atl Rep. S22; J leat Moore, 82 N. J. Law Phillipsburg Bank D.. L. & 
W.R. R., 27 N. J. Law 206; Brand v. Auto Set Co N. J. Law 230; Kugler 
v. Shreve, 28 N. J. Law ~: Wheeler & Wilson Co. v. Carty 2 | }. Law 
Shadducl Marsh, 21 N. J. Law 434; City Banl Merritt, 13 N. J. Law 131 
sransol Shinn, 13 N. J. Law 250; Da Bennett, 1&8 N. J. Law 287] 
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its origin in a risk connected with the employment, and to have flowed 
from that source as a rational consequence.” 

Within this definition, and apart from it as an independent proposi- 
tion, | have reached the conclusion that the accident in the case at bar 
arose “out of” the employment. 

he accident occurred while the employé was returning to his work 
after the inoculation ; his fall was the result of the inoculation. Defendant 
procured and administered the vaccine, and the fair conclusion from the 
testimony is that it induced the inoculation, though not requiring it; in the 
particular case under consideration a form of persuasion was used—as- 
surance by the physician that the inoculation amounted to nothing—when 
the employé hesitated. The purpose of the moculation was to check the 
spread of the disease, in which defendant was interested ; and the inocula- 
tion was limited to employés and their families and was in furtherance of 
the purpose of the employment 

l’nder these facts it seems to me immaterial that the motive of de 
fendant was in part humanitarian, and that the employe accepted the treat 
ment voluntarily. [lad the inoculation been ordered it is plain the acci- 
dent would have arisen out of the employment. I think the result 1s the 


ice 


same where defendant 1s responsible for the imoculation taking place, 
whether it was ordered or induced. Inthe particular case, had the employe 
fallen by accident instead of as a result of the moculation, compensation 
would | iv been awarded More, | think, hould It be aW aracd where 
It of defendant’s act 

| find that the injury was caused by an accident arising out of and in 
the course of the employment, and that the father, mother and younger 


the fall is the resu 


brother are actual dependants entitled to the compensation provided by 
statute \ proposed determination may be submitted for settlement on 


notice 
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Borough of Bloomingdale v. N. ¥., Susq Western R. R. Co.—On 


complaint the Board found that the R. KR. Co. “does not provide at its sta 


tion at Bloomingdale safe, adequate and proper service.” It was, there 
fore, ordered I lo thoroughly clean the station at least twice a day 2 
To place an additional window in back of the waiting room. 3. To keep 
it properly heated It was also ordered that train go4 Eastbound be 
stopped daily on flay signals. Report dated Nov. 4, 1920. Mr. J. W. De 
Yoe for Petitioner Mr. G. RK. James for Company 

Laurel Springs, etc., Residents v. N. J. Gas Co.—Residents of Laurel 


Springs and Clementon Township, Camden county, also the Glendora 


Chews Improvement Association, complained of inadequate gas service, 
pressure bemg imsufficient. Complaint was first made in 1g17; conditions 


had become worse. [t appeared that generating plant was of ample capac 
ity, but the mains between Glassboro and Blackwood were insufficient. The 
Board said: “The Company contends that it is unable to finance the 1m 
provements necessary for the provision of adequate service. The Board 


has given this contention due consideration, but it is not satistied that this 
can or should be accepted as an excuse for the further continuance of the 
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ntole le conditions resulting from the inadequate service afforded by the 
( pany. The Company voluntarily assumed the obligation of supplying 
gas to the communities from which the complaints come. In the construc 
tio plat ains were installed with a limited reserve capacity Phis 
( overtaken: the mains are overtaxed and the service 1s 
In \fter considering and recommending an arrangement with 
the | Sery Gas Co., which operates in contiguous territory, the 
Board's report continue 
nnot, however, let this matter rest upon the uncertain 
recommendation which is not legally binding upon either 
( ‘ ' +] duty of the New Jet y Gas Company to contorm ) 
med to supply service in the territory where tt has 
id eventually this must be done by the use of its 
cannot do this then it has no right to retain its tran 
me when those who have sutfered for a long time 
ice afforded by the respondent Company hould have 1 
d “4 ether thev are to have dequate ervice trom it; Irom 
( here be one ill to supply the service; 01 
tbstitute for ervice if the condition 
I l cticab I : £ company to burn 
fhe Board therefore finds and determine 
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‘tion, rather than by msistence upon the application of 
law regulating public utilitie Report dated Nov. 
Mr. John A. Riggins for users of 


and friendly coopet 
the provisions 01 thie 


g, 1920. Mr. A. W Hill in person 


water 

Spencer et al Metuchen Gas Light Co Petition by Lester W 
Spence! and Richard [en Feyvck that the Company be required to install a 
mam on Durhan nue to upply then hon vith ga vhich Vial at ired 
for fuel Phe Board recommended the exten ion. the revenue to be SIO! 
per year for five y and added that if the Company declined to make 1t 
the petitionel wald apply for an ordet Report dated Nov. yg, 1920 Mr 

hn Iwean tot the ¢ Om pany 


I 


\\ \ pcncel l Petitwonenrs Mi Joh 


In re Hackensack Water Co.—Petitiones ubmiutted ul 


further imcreasin ime 17.5 per cent. horizontal (that tot ut 
charge 1 3 per cent. ) above rat det wed b Board >! Oo; 1Q17 
Phe petition alleged that the Company 1s enti led to a highe return than 
7 ' mild eart t |e t 6% ot the ta lue of 1 roy It ]so 
asl ( | | rad » | ral to be chat rai ( () Lfobo en hie Roard 
a ct. 14 declined to fix a rate for Hoboken. The present report deal 
th the 1 1 on. and considet (11 mcludin bulat 
| IT then decides the proposed increase unreasonable and so dt 
nics tl Iyurt existing rat permit end 
ed schedule to be filed imposing a surcharge o1 or cent. Report dated 
NO \'\ im M. Whert HI. L. Dekore for 1’ 
tione! Mr. Macl of Mackay & Macl for Borough ort Lee 
Mi endell J. Wright for 1 NSsu | Penafl Mr. rede k IK 
Hopkins for Town of \ Lloboken. M lohn M. Bell for fxut ford 
Mi | , for 4 | () | | | )| 
} ] } ( I] ( 1) ) re ite 
bre () ( ( of reite becat effect nena) Att ust il VC 
| {| 1 | 1¢ ed i Pp il 1) bu 1 wien ( ) tere | 
On lool 4 ( ) ms ire | 11 On 0 
> { over 10, yO | s cents to Cl CL 
. sik ie ~ for Petitioner. M1 
\\ Kr or Bradley B nd City. Mr. J I). Cat 
tol Parl 
i} yc) / ) Con ( hare lO e con 
nectiol lhe ( main On ept. I 1¢) lopted ( ( On fol 
( e conn ( | e oot il hicl t| | lity 
Board t| h CM i esced in | ib hou stantial 
Crili Wi © ( | ! \ 1 ( | e been re \ ( lb th 
by the Compal ind those all d by the nal re mab Lhe 
1 rifles being the cause of numerous com 1 he Board initiated a 
hearme on then and took test OUY | On enethy repo the Bo ud 
in conelusion 
leeation to all the facts and circumstance we do 


Csiviny clue COTSITAE 
t] -finaneial condition of thre compa 


tiie 
will ring capital at \ | 
\ 1 re pect to proc ri apa il such al to Warrant the a 
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the old rule providing for service connections without charge within the | 
limits to which such connections were previously so made. As to the 
charges imposed when the free limits are exceeded the Board is of the opin- 
ion these should not be fixed sums as provided by the Company’s rules and 
regulations That the costs imposed by the rules adopted in 1914 might be 
too low at the present time may be true. On the other hand the trend ap 
to be downward from the very high prices recently prevailing, and 
this does not seem to be a good time to adopt a new schedule of fixed 


prices. It is our opinion that where charges are to be made under the set 
vice rules and regulations these should be based on the actual costs of ma 
| sed and the labor employed, and we will so rule 
Board therefore finds and determines that the existing charges as 


ided in the rules, regulations and charges for electric service con 


i¢ Service Electric Company, effective September rst, 


ind unreasonable; that it is just and reasonable for the 
Servi lectric Company to charge for electri rvice con 
re charges were made by its rules, regulations and charges 
effective October 31st, 1914, and the Board fixes a 


rges to be made the cost to the Company of the 
» be applied where charges would not be made 
ulation nd charges of October 31st, 1914 


rized under the laws which define its power 


tion \s under the new rules and regulation 
i¢ o be I Ist d reasonap ( rye | ive 
onne ns | 0 made without charge, and 
ire not to bi nposed, the B di of the 
d be: le of these charges and so recommend 
8, 19 Mr. David Armstrong for City of Rahwa 
\ Mir. L. D. H. G ( for Publi ervice Elec 
( Qn Sept. 1, 1920, this Company adopted 
( in ( 1 he Cost \fter heal ny and 
Ol d ( rul t Board determined 
lin the rules of the Public Service Ga 
1 harge for service pipe, effective September Ist, 


t and reasonable for the 


: 
Gas Company to charge for service pipes, where 
, ae P . 
ideqd in it rule to ich harge etiective Vay 
, 
- plemented October rst, 1gig, and the Board fixes as just 
+] P 41 
» the Compa y of the ervice > 
4 } ] 1 } : 
( » | pplied where charge would not be made 
(or etfs ve May rst, 1918, as supplemented Octo 
has ‘ | 
me recommendation as to refunds as in report concern 
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sisted financial conditions did not warrant the expenditure required. The 
Board’s determination was as follows: “Upon satisfactory evidence that 
the Beverly Land Company has tendered to the Water Company its writ- 
ten undertaking (with two sufficient frecholders as sureties) that the one 
extension will yield the company at least $51 per annum for a period of 
five years, and that the second extension sought will yield the company at 
least $340 per annum for a period of five years, orders will be entered re- 
quiring the extensions to be made.” Report dated Nov. 18, 1g20. Mr. 
Francis J. Smith for Complainant. Mr. ‘T. J. Grayson for the Company. 


In re Atlantic City Llectric Co.—Application for approval of issu- 
ance of $182,g00 par value of six per cent. cumulative, non-voting, pre- 
ferred stock ; $100,000 to be used to liquidate a like sum of floating indebt- 
edness incurred in acquiring the property of the Pleasantville & Shore [lec- 
tric Co., and the balance to pay off indebtedness for improvements subse- 
quent to Sept. 30, 1918. The Board pave its approval Report dated Nov. 
18, 1920. Mr. J. Ff. Vandervoort for Petitioner 


In re Washington Gas Co.—Application for increase of rates; pre- 
vious rates dating from Apr. 30, 191g. On a review of the Company’s 
financial situation, revenue, etc., the Board dismissed the petition, but per- 
mitted the filing of a new schedule, effective with the December sales, as 
an emergency increase (a slight increase only). Report dated Nov. 23, 
1y20. Mr. J. A. Riggins tor Petitioner. 


Mountain Lakes Assn. v. Hillcrest Water Co.—In the matter of com- 
plaint of inadequate service for fire purposes, the Company having “re- 
fused and neglected to instail hydrants to provide fire protection for the 
community.” The testimony and hearing showed the matter “resolves it- 
self into one of fair compensation.” “The Company contended the price to 
be charged per hydrant should not be less than $25. The Board deter- 
mined that the Company did not furnish proper service and should install 
the hydrants requested by the regularly established Fire Commission of 
the Fire District of Mountain Lakes, and fixed the rate at $15 per hydrant, 
for 100 hydrants. Report dated Nov. 23, 1920. Mr. William H. Hogg 
for Mountain Lakes Assn. Mr. EL. J. Hlapgood for the Company 


In re Rockiand [lectric Co——Application for increased rates. The 
Company supplied the residential communities along the Northern Kail- 
road of New Jersey from Cresskill to the New York State line; also the 
residential communities lying along the main line of the Erie Railroad from 
Ramsey and Allendale to the New York State line. Only two mumnicipali- 
ties affected, Allendale and Kamseys, were represented at the hearing. The 
Board determined the small increase asked to be reasonable and allowed the 
same. Report dated Nov. 23, 1920. Mr. D. Ik. Manson and Mr. W. J. 
Henderson for Petitioner. Mr. William Critchley for Borough of Allen- 
dale. Mr. J. L.. Edson for Borough of Ramsey. 


Town of West Orange v. Erie R. R. Co.—The town petitioned for a 

Tes . . J rt - . 
grade crossing at Standish avenue. The Company denied that there was a 
public demand for the same, and also its desirability or necessity. The 
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cent., subject to redemption after five years, at 103, the same to pay exist 
ing indebtedness and provide funds for new construction. In its comments 
the Board said 

“Tf petition were granted as submitted there would be outstanding 
bonds of a face value of more than ten times the face value of the stock. 
Conservative financing requires that bonds be limited to an amount not ex- 
ceeding the amount of stock outstanding. ‘The Board realizes that this 1s 
an ideally sound condition which cannot be insisted upon at the present 
time. for the information of the Company the Board states it wall not 
give its approval to the issuance of bonds in an amount which would ex 


ceed four times the capital stock If the total value of the property at the 
present time 1s $256,000, the face value of the bonds to be issued in cor 

nection with it must not exceed $200,000 lhe balance of the capitaliza- 
tion should be through the issuance of stock at pat lf bonds, as 1s so 
often the case, are to be sold at less than par, then the amount of stock to 
be issued must be still greater than would be represented by four to one re- 
lation The Board finds that the creation of a long term mortgage at so 
high a rate of interest is not justified and would create an unreasonable 
burden on the customers of the Company l‘urther, that the issuance of 


bonds under any form of mortgage, which in total bears such an improper 
and extravagant relation to the amount of stock outstanding, is not in the 


] 
| 


publi miterest It involves the creation of fixed charge which are not o1 y 
difficult but im some cases impossible to meet lhe Board, therefore, with 
holds approval of t] mortgage and dismisses the petition.” Report dated 
Dec. 2, 1920. Mr. lewis Starr for Petition 
In re Hamimonton legqg Hlarbor City Gas Ce \pplication for in 
crease in rates, as fixed by the Board July 17, 1918 (being $1.90 gross pel 
thousand cubic feet of ¢g old, |e discount on prompt payment of 10 
cents per thousand ), stating $3.25, | the 10-cent discount, to be necessary 
to pay overhead charges and operating expense Ona review of all the 
hact the Board dismissed. the petition, but owed th filing o t new 
chedule at $2.30 net pel thousand feet Report dated Dx , F920 Mr. 
Joseph Thompson for Petitioner 
re | ethtown Gas Light ( el als \ppheation of above name 
Company, also of the Cranford Gas Light Co., Metuchen Gas Light Co. and 
Rah V (an | wht Oo. tor mere ed rate Rehearim L hie Board on 
May 12, 1920, permitted the tiling of certam rate (See 43 N. J. L. f., 
217) on ay [re il to th Supreme Court certain pol Were lecided ad 
versely to the Utility Board and a rule followed remandinege the matter for 
rehearing. (See 43 N i. 3.5 200) \fter reviewing the law and facts 
the Board disallowed the new rates filed but permitted the filing of another 


chedule, increasing the rate of $1.15 per thousand cubic feet for the first 


100,000 to $1.40, and succeeding quantities im about thre ime ratio la 
bles were appended to a lengthy report. Report dated Dec. 7, 1920. Mr 
W. M. Wherry for Petitiones Mr. Joseph T. Hague for City of 'liza 
beth. Mr. Ff. M. BP. Pearse for Linden Township. Mr. Wesley Benner 
for City of Metuchen. Mr. Leo Goldberger for City of Verth Amboy 
Mr. John K. English for Union Township. Mr. David Armstrong for 
City of Rahway. M1 J. HE. Thayer Martin for Woodbridge ‘Township 








































24 THE NEW JERSEY LAW JOURNAL 


In re New York Telephone Co Application for authority to hile a 


schedule of rates to be effective upon the return of Petitioner’s ‘Telephone 
system to it by the U. S. Government The Board, by order of Nov. 20, 
1917, had directed reductions in existing rates to amount to not less than 
$800,000 annual The petitioner set forth the facts concerning the con 
trol by the U. S. Government, and claimed it necessary to have increa ed 
rat [he Board's report is a lengthy one of 21 pages of typewriting and 
i bles. It gran he petition with certain exceptions, viz.: "I lhe 


‘Det 
| i I tele phones in exch ive districts where the tot i 
number of stations of all kinds connected is not more than 500 shall revert 


to the hedule of rates in effect prior to August I, 1915. 2 he proposed 
changes in rates, not as yet effective, should be and are hereby disap 
| Report dated Dec. 7, 1920. Mr. J. L. Swayze and Mr. Iran 
land Briggs tor Petitionet Mr. Charles A. Reed for City of Plainfield 
Mr. William J. Kearns for City of Newark Mr. Adrian Riker for Village 
of South Orange Mr. |. VT. Hague for City of [Elizabeth Mr. A. O 
M er tor City of Passa Mr. Guy L. lake for Borough ot Rutherford 
Mr. Guy W. Gordon for Borough of Rosell Mr. H. D. ford tor bor 
( | eonla Nii I] Ie, Pfetfer for Lown I Kearny Mi Bord 1) 1) 
\"\ ng for Town of West Orange. Mr. R. B. Lewis for City of Pater 
Sol \ir. W. R. Hudson for Borough of Totowa. Mr. C. Ek. bf. Hetrick 
for City of Asbury Park. Mr. M. Woolley for City of Long Branch. M 
( of Paterson, on his own behalt 
} {tla el Telephone Ci Somewhat similar appl 
ing he Board dismissed the petition, bu lowed the 
( es equivalent to those perm d to tl ( 
( Report dated Dec. 7, 1920 ;. | 
d bri for the Petitioner. Mr. rank Il. So 
\ \ ! “ Oo! for Atlantic City Hotel len ASSO iLion 
\ ( ot Commerce Nit \nd ( Bo ( lal 
( e i lrade of Ocean City and Chamber of Com 
I \ le l evel tor City of ( Lp ba 
M \ ] ViTLIV Nii \"\ Hlurd lO! Borough Ol 
V ine '. n, Jr., for Cit f Bridgeton and ¢ nber 
Bridgetor Mr. Louis H leyers for Bridge 
Rtuhlma 1x Borough of Pennington 
In» V/ tric Light Ce Complaint from ( harles Grinet 
Compa! not install electric service at his residence while 
ve it the Company’s answer was that it wa 
) aire ed the Con pany, l each case here Lp) 
{ ( r se e which would be normally supphed from 
i d ervice WIT¢ can be COnne ted without the ere? 
tor pole. to install a meter, connect the same to the Company's sy 
tem. and furnish service at the Company’s schedule of rates for the same, 
t to the general rules and regulations applicable to the customers of 


g, 1920. Mr. Joseph J. Summerill for 
































APPOINTMENTS FOR 1921. 
Some of the in portant appoml 
ments to be made by Governor ltd 
wards during the year tg21 are a 
follow 


Phree upreme Court Justice 
seven-year tern 12,000 per yeal 
each 

‘Two Cireunt ourt Judges, sev 
eCn-yeal tcrl »10,000 per year 
excl 

| cmb Court of lerror 
and | r da for eacl 
qayv < ] ce 

live 1 luce one in | 
( C-Veal term, 500 pe! 
Ve 

| District Court Judges, one 
In Orange live \ I rm b2,500 
per yeu 

Pro utors in P Ul \Woarren 
and AMuiddlese 

: ( Purcl vent live 
( OOO C1 ( ] 

tate Comm oner of Banking 
and PstUrance three-year term 
$6,000 per year 

( ( missioner ot bedi 
l | Cal [Q,000 pel VCal 

| member il¢ i'2 Bo rd 
three r ter S2.000 pel ( 
eacl 

man ( 1) tat Boxim 
( ¢ 1On ree ear tern 
SOO pel eacl 

Ve bet ed 3 1] ervice © Ol 
M1 lon, tive ( rm, p2,000 pel 
V¢ 

lwenty-one members of county 
tax boards, three-year terms, at 


3,500 pel VCaul 


Newark member of Passate Val 
ley District Sewerage and Dramage, 


five-year term, $2,500 per year 
Membet North Jersey Wustrict 
Water Supply Commission, tour 


year term, $3,000 per year. 


MISCELLANY 


MISCELLANY 


Th upreme Court lustice 


vh 


Ire 


ose terms expire are Thoma W. 
nchard, of ‘Trenton, January 20 


inst.; Charles W. Parker of Jersey 


Vv. eptember 2 next and James 


| Shewaces of Somerville, October 
tinext. The Circuit Court Judges 
whose terms expire Frank ‘J 
Lloyd Oi | mden I | I I \ 
Campbell of Hackensack, both lan 
uary 2 fhe Judges of the Court 
of bert hose te expll ire 
Rob t \W Ndi l of Paterson, Jan 
val nd Ie} nk | | ylor of 
Hlacken ck \pril IO 
fhe term of State Commussioner 
of | cation Calvi Kendall ex 
pire lul ne 1 ppoint 
t eit Ol SLO,O¢ C1 I 
lhe term o ( r isloyg 
\vent Edward EE. Grosscup of 
(slo ce ter ¢ f | “al + 
lhe mi ¢ frank HH ot 
Plainfield, ( r mer ¢ Banl 
ing and Insuran expires January 
rhe term of Jud Wilham P 
Martin ot ( ounty expires 
ne fhe other county 
fur 1¢ } ( ) are 
lle | ( rf e May 
Veter | 1a 0 ld] | ( 
\\ ) I 
] () 
| hie rm oof ara varie \ 
1) ( 1] ¢. we J) ( rt 
| ebrual | listrict 
Court Judve Pet ( Bay 
Orr ind that ¢ |) ct Court 
ludee W. Carrington Cabel of Pas- 
aic, both will expire Api 
Iw Vacanct C4 on the 
State Board of 1 \ss 
ent. the terms of President rank 


( o1 


of 


rr of Haddor 
nmissioner -Elarry W. AMutchlet 


Rockaway, expiring July 1 
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The New York University 
doors the pa | lal] 
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000 men and women 
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to over Ii 
tudent ind, 
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turned away. because of lack 


pace and equipment 
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ludge Walliam G. DeM« 


in Id is recen rated 
e local hospital ra nd 
d lowly recov: 
eehold. on I) ludg 
ned 41 cont 1 liquor 
| 1) | ) i¢ ly ic 


{UMOR OF THE LAW 


’ j 
| 
) ere ) 
(>) CT] ) ) ] | 
1 
111) eT 
; 
] 
) ( 
} ( 
( 
? 
{ | 
1 
rie li¢ ) 
he } i I 
] 
I i 
1 
} P } ) 
] 
ChOuL1) | 1) 
; 
] 
1 fin / } nad 


RIKING LAWYERS 


ch fror I | 0 
1a Cl I 
led MT PO! eight 
nN pl Csi Inst { 
the ! | mount of « 
' 
hin hie 11¢ ale) 
( hia I] nec ete 
()} Horace 1 dou 





poms 1373 


MISCELLANY 27 


AND 
GOVERNOR FORT. 


BENCH BAR HONOR EX- 


(On December 23rd the Bar of 
Newark, with Judy resent, held 
a meeting im the Chancery Cham 
bers im commemoration of ex-Gov 
rnor -lort’s active and useful lite 
Chief Justice Gummere presided, 
and he designated the following to 
dratt suitable resolution ex-/\t 
torney-General Robert Tl. MeceCat 
ter, Mi loli 1 | Pitney, and 
Pricer |) ()sbort ana 
re 

\ | rst » adadre the meet 

the ¢ Justice entered upon 

rl of the life and service 

( C0 rot ort lle said) that 
both he | the subject of his eulo 
re admitted to the Bar in the 

LEhi Car, ind both cam tO N« \ 
irk al time, taking of 
Lice l I { bu Wie here 
the RE ILE Wi IRI 
deal and formed a lasting friend 

iy) In 1878 bot pired to t 

/ 

post of Judge of the First Distri 
Cour id Mr. For med b 
Ggovernor MeClellan hich pretes 
ment did not mar their friendship 
the | ro t | t period rastice 
Cumann traced the careet f Use 
uidai of Governor Fort, dwelling 
brictl ervices in the vari 
() pure tion that ell () 
him, h (governor, and the 
rvices | ( ( las member of 
the Federal ‘Tra le Commi Wn) 

‘In every publ rvice he un 
dertook.”’ the Chief Justices ud, 
conclusion Mir. bee discharged 
to tl frill othe ()}) Lion hich 
went with a ak is an absolutely 
loyal friend, and what he to hi 
friends li as to his family mal 
voted husband and a loving tathet 
What better record an be written 


of aman than that: 
tlualble 
feanaily 


faithful im pub 


lic service mn that servic 
loval to hi 
a 


friend no one Can ask MOTE 


devoted to hi 


Judge Dungan, who followed the 
Chief Justice, speaking of the ser- 


rendered by Mr 


fort as a 


vice 
member of the Itederal J rade (om 
mission, said: “In that service he 


sacrificed hi life to hi country 


vith the same devotion as did those 


who gave their lives in the cause ot 
their country overseas.” 
()ther who pol e Vere Judge 


\Iountain, HKdward 


and  I*rederick \ 


() borne, 


louder 
() Keasbey 


Borcherlin 

Lette of regret ere received 
from Mahlon Pitney, Associate Ju 
ce Ot | | ited tat Supreme 
(out Chancellor /dwin’ Robert 
Walker Vice Chancellor Malcolm 


[istrict 


Court Judges John Rellstab and Jo- 
eph L.. Bodine, Supreme Court Jus 
tice Jam |. Bergen and rank S 
IKatzenbach, and J. Warren Davi 
ludge of the United States Circuit 
Court of Appeal 


WOMEN JUSTICES OF THE 


PEACE. 


oO fat ve gather from the 
election. statist t least two wo 
men were ected in| November to 
the office of Justice of the Peace in 
thi Stal Mi Laura B Clark of 
SUS n Sussex county, and Muss 
Louisa Powell (a Friend) in Salem 


fhe plank in the New York 


} 


hey FE we Democt PrODpDOS 


tic plattorm 4 
ing an amendment to the | 
Constitution requiring that all fu- 
hall be ratified by 
a majority of the voters, and not 
by the legislatures of three fourths 
of the state although good in it 
elf, should be opposed by every one 


ture amendments 
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Is a jury to Cleveland In conse 
it mmpaneled quence of a storm they broke down 
\ father took from the home the partition between them and by 
wife, from whom he was In kicking each other one of them 
a tte of separation, their killed. Was the carrier responsi 
rt tive eal Hlow would ble for the lo f 

( mother QO proceed 6. © agreed to sell cert: rod 
nl possi on to Tl he eller expressly Ir erving 
\\ e purpose of a the right of sale in case of default 
t | Vendet Ipon he part ol 1 | Lle made de 
trial involving the title wult, and © resold the goods 1 
ece rv to have pro vithout giving notice to Ho , 
I ( INSpee them he re i¢ Ile sued © tor the p t 
1 Open cour ( 6 that he tit » nO 
ranspor if the resale \\ right 
| ( expense cuted a bond to | re 
e the proceed ! iy him $500 in on rp. | 
his pat end of tl ecd 
we - . COI me Rae 
hen te eoty ued 
Detend pon tl ond be ( ( on 
Lice I Cll 1, and ( nd 
m ] bill f offered 
r u | A ( | ( ( 
rie FOOGd 
pre {) Wust | p14) | 
{ ) 
t} ( ; ar | ye 
(Dy ol ; let 
1) t ) ) l , a 
( ( ( ‘ {( ) yb ) ) ) 
( ( | | | 
' ae ol 
; ' 
) , 1, ) 12 
. 1 ! ed » CO 
a | 
j (onrile ove > 
hat e © ( yf , riner « ‘trib 
rd t Hmted I | 
psc) { if W¢ 
ed a judg bought merchandise from 
n ebt incurred ic d gave hin heck on the * 
I of the ort ( \ Y Bank in payme By tool the 
‘ ent rio! check to the bank and had cert 
; Va . orrect’ hed lle then depo ited it in his 
f \] Comp y apre d to own bank Before if reached the 
t two horses by water from X Y Bank that bank had failed B 
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thereupon sued A on the check. 
Could he recover 

12. A’s will contained this de 
vise: “Il give my house and lot (de 
scribing it) to B im fee; if, how 
ever, he die without lawful issue, 
then | give the same to CC.” What 
estate did B take? (a) at common 
law; (b) by the present law of 
this State 


12. A having died intestate and 
childless, B claiming to be his wid 
ow. applied to the Surrogate for let 


.. 2 brothe 
iso applied to the 
ainuhye that A had been 
divorced from LB. What should the 
Surrogate do? 


ters of administration 


of the intestate 


Strrovale, ¢ 


4. Gon de a deed f real estate 
to M in trust to permit W (G 
daughter) to occupy the same, o1 
tO pay her the income thereof, to 
convey. the ime a he might di 


rect either in her lifetime or by het 
will, and in the absence of such di 


rection to convey to her hen \\ 
d d mtestate, le mn? hu band 
and a child of her marriage ‘The 
hu band filed a bill to ¢ tabli h hi 
curtesy in the real estate Should 
he succeed 

1S \ made a wall, bequeathing 


onalty to Bom trust to 
meceome to By died inte 
tate In whom did the title to the 
pel malty vest on hi ar ith ? 
lJands at sheriff’ 
ale under execution on foreclosure 


If) \. pureha 


of a fit mortevage. and tool title 
ac discovered ubsequently that 
there Wil i econd mortvave on the 


1 


property, the holder of which, ¢ 
had not beer made a party to the 
fe rectosure ult llow would you 
proceed on behalf of A to cut off 
. equity * 

17. A Inred B as an employee in 
a factory. In the contract of hiring 
sly agreed that the par 
ties were not to be bound by the 
compensation provisions of the 


it was cxpre 


Workmen’s Compensation Act. B, 
having been injured in the course of 
his employment, brought a common 
law action against A. A set up as 
a defense that the injury to B arose 
through the negligence of a fellow 
workman of B. A moved to strike 
out this defense What should the 
court do? 

18. Ls said to G (a physician) in 
the presence oO} witness ‘You 
don’t know anything about medi 
cine; you kill more patients than 
you cure.” Gs sued LB for slander, 
proved that he was a regularly li- 
censed physician, tl utterance of 
the words in the presence of wit- 
ness nd rested. Lb moved to non 
wit on the ground that G had not 
how? pee ial damave Should the 
motion be granted ? 

ig. A owned a building. He di 
mused the basement to B and there 

1) 


ifter the rest of the building to ¢ 

C agreeing to make all nec ry re 
poll to the reniis¢ cd 1) ed to 
him lhere were at the time of this 
demuse on the demi ed premise to 
\ knowledge leaky water pipes 
Which dripped iter into the base 
ment and rumed B’s good 13 sued 


Could he recovet 
20. (a 1 | V many ¢1 ind jurors 
n indictment? (b) 
What is the highest number of 
erand jurors that may be 
vhy this number ? 

an Pestator b hi wall divided 
his property between “his beloved 
ons” George and Thomas. Thomas 

legitimate Hlow should the 

property go? 

>? \ Delaware (¢ Orporation, do- 
ine busine and having property im 
thi State, became insolvent A 
tockholder apphed to the Court of 
Chancery of New Jersey for a re 
Should he succeed ? 

23. A witness, produced in his 
own behalf, declared that he did not 
believe that God would punish per- 


worn and 


celvel 
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